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I. REQUEST FOR LEAVE TO OBTAIN FURTHER
APPELLATE REVIEW

The Judge at the Suffolk County Probate and Family
Court failed to apply the correct standard pursuant to
8 U.s.C. 1101 § (a)(27)(J), and pursuant to this
Honorable Court’s decision on June 9, 2017 Docket No.
SJC-12138, as hereby attached, establishing that “Thé
Probate and Family Court judge must make factual
findings as to all these prongs of the special
findings analysis wunder all circumstances when it
applies to Motion for Special Findings.” Furthermore,
“the immigrant child’s motivation is irrelevant to the
judge’s Special Findings, and...the judge’s obligation
to make special findings applies regardless of whether
the child presents sufficient evidence to support a
favorable finding under each of the criteria set forth
in 8 U.S.C. § 1101 (a) (27) (J).”

The Judge declined to make any factual findings
with respect to Plaintiff’s Motion for Special
Findings.

The Appeals Court concluded that the probate
Judge’s findings and disposition are supported by that

record.



Plaintiff-Appellant requested Further Appellate

Review.

II. STATEMENT OF PRIOR PROCEEDINGS

This appeal arises from the Complaint for Support-
Custody-Visitation proceedings in the Suffolk County
Probate and Family Court. On October 2, 2015, Eswin
Hernandez-Lemus (hereinafter “father”) filed a
Complaint for Support-Custody-Visitation, seeking
custody of his son, and requesting that the Court
enter special findings of fact and rulings of law. The
Court granted sole legal and physical custody of the
minor child Edwin E. Hernandez-Arias (“hereinafter
“Edwin”), but declined to enter special findings of
fact and rulings of law.

The requested special findings are a prerequisite
for Edwin to apply to the United States Citizenship
and Immigration Services (“USCIS”) for Special
Immigrant Juvenile Status (“SIJS”). 8 U.S.C. § 1101
(a) (27) (J) .

The required findings from the Suffolk County
Probate and Family Court are necessary to avail Edwin
of the benefit of the federal legislation by

establishing the following:



1. The Minor is declared dependent upon the
state court for his care and protéction or
has been placed under the custody of an
individual or entity appointed by a State or
Juvenile Court;

2 ; Reunification with one of the minor’s
parents is not viable due to abuse, neglect,
abandonment or similar basis under state
law; and

3. It is not in the best interests of the minor
child to be returned to his country of
origin. See 8 U.S.C. § 1101 (a) (27) (J).

The Judge at the Suffolk County Probate and Family
Court failed to apply the correct standard pursuant to
8 U.S.C. § 1101 (a) (27) (J).

If allowed to stand, the erroneous decision will
expose Edwin to potentially being deported to his
neglectful mother, Maria Esperanza Arias-Diaz
(hereinafter “mother”) despite Edwin’s eligibility for
immigration relief.

On February 9, 2016 the Judge issued her decision
granting the Father sole 1legal and sole physical

custody, but declined to enter the motion for special



findings. RA 13. The Court issued the following
findings:

The parties are the parents of soon to be
age eighteen (18) year old Edwin. The
plaintiff has filed the above referenced
complaint pursuant to which he has requested
that he be granted custody of his son.

The mother 1is not contesting that the
father has custody. The father left the child
in Guatemala with the child’s sister, mother
and grandmother to live in the United States
when the child was one year old.

However, he always sent money for the
support of the child. The Court finds such
behavior neither to Dbe neglectful nor to
constitute an abandonment of the child. The
mother left the child with the grandmother
when he was ten and she also moved to the
United States.

Several years ago the child moved to the
United States to be with the father, with whom
he has resided since 2012.

The child is now on the verge of manhood
and will turn age 18 this month. While the
child may have good reason to not want to
return to Guatemala, the Court declines to
enter special findings under these
circumstances.

By granting the father custody of the child
until his 18™ birthday, the Court treats this
child as it would any other soon to be
eighteen year old child born of a parent who
resides in the United States.

Father hereby appealed and asked that The Appeals

Court vacate the Probate and Family Court’s denial,

and allow the motion for special findings in full nunc



pro tunc. In the alternative, Father requests that the
decline to enter the motion for special findings be
vacated and the case remanded for a new hearing so the
judge can make factual findings as to all three prongs
of the special findings analysis pursuant to decision
of SJC-12138, Guardianship of Yosselin Guadalupe
Penate Department of Revenue vs. Manuel Morales Lopez
& Another (2017).

On November 30, 2016, Appellate proceedings on this
case were stayed pending the Supreme Judicial Court’s
decision on SJC-12138, In re Guardianship of a Minor,
which was scheduled to be argued in January 2017, and
had issues similar to those raised in this case. See
hereby attached decision of SJC-12138, Guardianship of

Yosselin Guadalupe Penate. Department of Revenue vs.

Manuel Morales Lopez & Another (2017).

III. SHORT STATEMENT OF FACTS

Edwin was born in Guatemala on February 16, 1998.
He lived with his father until Edwin was one (1) years
old. Edwin then 1lived with his mother, sister and

grandmother.



Edwin’s mother, Maria Esperanza Arias-Diaz,
neglected Edwin by failing to adequately care for
Edwin and not providing him with the basic daily
necessities. Edwin became the victim of constant gang
violence in Guatemala. Mother abandoned Edwin at the
age of ten (10) years old. Mother moved to California
and failed to provide for Edwin’s daily basic needs.

Edwin 1lived in constant fear of the dangerous
gangs. In the Spring of 2012, Edwin was faced with a
knife being held to his chest while being robbed. The
gang members told Edwin that if they saw him again
they would kill him.

Edwin began missing school because it was too
dangerous for him to walk to and from school. Father
arranged for Edwin to travel to the United States.

In May of 2012, Edwin traveled with a guide to
the United States. During the trip Edwin had endured
the difficulties of the crossing and did not have
enough food and water. Eventually, Edwin arrived in
the United States and immigration officials released
Edwin to father’s custody. Father had been residing in
the United States and Edwin was placed in removal

proceedings.



While in Father’s care Edwin returned to school
and has a stable life where he is being properly cared
for and feels safe.

Edwin 1is learning English and is excited about
finishing high school with the hope to pursue his
education and attend college. If Edwin were to be
returned to Guatemala he would continue to endure the
gang violence he suffered_ prior to leaving for the
United States.

On October 2, 2015, father on Edwin’s behalf
filed a Complaint for Custody/Support/Visitation and a
motion for special findings of fact and rulings of

law.

IV. STATEMENT OF POINTS TO WHICH FURTHER APPELLATE

REVIEW OF THE DECISION OF THE APPEALS COURT IS SOUGHT

Pursuant to Guardianship of Yosselin Guadalupe
Penate, this Court stated that, “Whether a child
qualifies for SIJ status and whether to grant or deny
an immigrant child’s application for SIJ status beyond
the jurisdiction of the Probate and Family Court. The
State court’s role 1is solely to make the special

findings of fact necessary to the USCIS’s legal



determination of the immigrant child’s entitlement to
SIJ status.” 8 U.S.C. § 1101 (a) (27) (J) (iid).

Because the fact-finding role is integral to the
SIJ process, the Probate and Family Court judge may
not decline to make special findings if requested by
an immigrant child under 8 U.S.C. § 1101 (a) (27) (J).

This Court further stated that, “Acting within the
limits of this fact-finding role, the judge must make
the special findings even i1f he or she suspects that
the immigrant child seeks SIJ status for a reason
other than relief from neglect, abuse, or
abandonment.”

In this case the Judge simply declined to issue
findings as to the dependence on the Probate and
Family Court and best interests prongs of the special
findings in accordance with the standard 8 U.S.C. §
1101 (a) (27) (J). As such, further appellate review 1is
required for: 1) the Judge’s failure to apply 8 U.S.C.
§ 1101 (a) (27)(J), 2) the Judge’s failure to issue
findings pursuant to Penate on all three prongs, 3)
the Jjudge’s failure to properly analyze evidence of

neglect with respect to the mother in this case.

10



V. BRIEF STATEMENT

This Court. concluded 1in the Guardianship of
Yosselin Guadalupe Penate Docket Number SJC-12138
that, “a Probate and Family Court judge, if requested
by an immigrant child under 8 U.S.C. § 1101 (a) (27) (J),
may not decline to make special findings of fact
necessary to the legal determination by the United
States Citizenship and Immigration Services of that
child’s entitlement to special immigrant Jjuvenile
status under that statute; further, this court
concluded that the immigrant child’s motivation is
irrelevant to the judge’s special findings, and that
the Jjudge’s obligation to make special findings
applies regardless of whether the child presents
sufficient evidence to support a favorable finding
under each of the criteria set forth in 8 U.S.C. §
1101 (a) (27) (J); finally, this court directed that the
special findings be limited to the parent with whom
the child claims reunification is not viable due to

abuse, neglect, or abandonment.”

11



The Suffolk Probate and Family Court plays an
important role in the SIJS process as, in the absence
of state Court findings; the minor is categorically
ineligible for SIJ. See 8 U.S.C. § 1101 (a) (27) (J).

The elements in this case were met. The Court
improperly declined to make the findings required
under the statute. The Court’s failure to correctly
determine Edwin’s best interests was an error of law,
fact or both.

The Suffolk County Probate and Family Court Judge
improperly and. erroneously interpreted the following
statute:

8 U.S.C. § 1101 (a) (27) (J) which calls for a
determination of the following:

1. The Minor is declared dependent upon the
state court for his care and protection or
has been placed under the custody of an
individual or entity appointed by a State or
Juvenile Court;

2. Reunification with one of the minor’s
parents 1s not viable due to abuse, neglect,
abandonment or similar basis under state

law; and

12



3. It is not in the best interests of the minor
child to be returned to his country of
origin.

The Judge failed to issue findings in accordance
with the standard. 8 U.S.C. § 1101 (a) (27) (J).

1. The Judge granted custody to father.

2 The Judge failed to determine whether the
evidence submitted supported father’s position that
mother was neglectful in accordance with the code of
Massachusetts Regulations as she had failed to provide
for Edwin’s basic needs such as food, clothing and
medical care. The Judge simply ignored and/or
misinterpreted the facts as presented.

Pursuant to the standard that only one parent needs
to be found guilty of neglect. See 8 U.S.C. § 1101
(a) (27) (J) .

3. The fact that the father sent money for the
child has no bearing on this matter since the
allegation of neglect was made against mother only.
There was no claim of neglect on the part of father.
The Judge in this case completely misinterpreted the
facts. The argument was based on mother Dbeing
neglectful and, in accordance with the Code of

Massachusetts Regulations definition, mother was

13



neglectful. See 110 Code Mass. Regs. § 2.00. The

Judge’s finding that the child is on the verge of
“manhood” 1is also irrelevant as to the issuance of a
proper analysis for special findings. See 8 U.S.C. §
1101 (a) (27) (J).

Even if the Judge determined that Edwin did not
meet the standard, the Judge failed to issue proper
findings.

For the reasons above, Eswin Hernandez-Lemus,
respectfully requests that this Court enter an order
that:

1. Edwin Hernandez-Arias, born on February 16,
1998, 1is an unmarried juvenile ward under the
laws of the Commonwealth of Massachusetts. Said
child currently resides in Chelsea,
Massachusetts.

2. Edwin Hernandez-Arias declared dependent upon
the Massachusetts Probate and Family Court,
Suffolk Division, relative to these custody

proceedings.

3. Reunification of Edwin Hernandez-Arias with
his mother Maria Esperanza Arias-Diaz is not
viable due to her abandonment and neglect.

4. It is not in Edwin Hernandez-Arias’s best
interests to be returned to Guatemala, the
country of his nationality, as his mother is
unable to provide for his care and protection.

5. It is in the best interest of Edwin Hernandez-

Arias to remain in the United States under the
care of his father, Eswin Hernandez-Lemus.

14



In the alternative, appellant asks that the
decision of the Probate and Family Court be remanded

for a hearing with specific instructions.

Respectfully submitted,
Eswin Hernandez-Lemus and
Edwin Hernandez-Arias,

By their attorney,

YEs

afaﬁirla C. Ribeiro, Esqg.

BBO#665367

Lider, Fogarty & Ribeiro, P.C.

101 Jeremiah V. Sullivan Dr., 4™ Floor
Fall River, MA 02721
vribeiro@vribeirolaw.com

508-689-4773
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT DEPARTMENT
PROBATE AND FAMILY COURT

SUFFOLK, SS. DOCKET NO. SUI5W-1990-WD

ESWIN HERNANDEZ-LEMUS,
Plaintiff '

MARIA ESPERANZA ARIAS-DIAZ,

Defendant

JUDGMENT
on Complaint for SUPPORT-CUSTODY-VISITATION
filed on October 2, 2015

After hearing at which the plaintiff father appeared and the defendant mother did not, and upon review
of the pleadings and consideration of the representations and proffered evidence, it is adjudged:

I. The plaintiff father shall have sole legal and sole physical custody of the minor child of the parties:
EDWIN E. HERNANDEZ-ARIAS (born February 16, 1998) to the extent permitted by law.

2. Asthe defendant mother — who was properly served - did not participate in this hearing, she is presumed
not to be contesting custody.

3. For the foregoing reasons, the above judgment shall enter.

Findings and Memorandum of Decision.

The parties are the parents of soon to be age eighteen (18) year old Edwin. The plaintiff has filed the
above referenced complaint pursuant to which he has requested that he be granted custody of his son. The
mother is not contesting that the father has custody. The father left the child in Guatemala with the child’s
sister, mother and grandmother to live in the United States when the child was one year old. However, he
always sent money for the support of the child. The Court finds such behavior neither to be neglectful nor
to constitute an abandonment of the child. The mother left the child with the grandmother when he was ten
and she also moved to the United Sates. Several years ago the child moved to the United States to be with
the father, with whom he has resided since 2014. The child is now on the verge of manhood and will turn
age 18 this month. While the child may have good reason to not want to return to Guatemala, the Court
declines to enter special ﬁndmgs under these circumstances. By granting the father custody of the child until

e e e e —

his 18" birthday, the Court treats this child as it ‘would any other soon to be eighteen year old child born of

a parent who resides in the United States.

So Ordered and Adjudged. ) i - Ca ./—-w

Ry L ,{ , /:
February 1, 2016 i WETL T R e
after hearing on February 1, 2016 Vlrglma M. Ward, Associate Justice. ',-'




NOTICE: All slip opinions and orders are subject to formal
revision and are superseded by the advance sheets and bound
volumes of the Official Reports. If you find a typographical
error or other formal error, please notify the Reporter of
Decisions, Supreme Judicial Court, John Adams Courthouse, 1
Pemberton Square, Suite 2500, Boston, MA, 02108-1750; (617) 557-
1030; SJCReporter@sjc.state.ma.us

SJCc-12138
SJC-12184

GUARDIANSHIP OF YOSSELIN GUADALUPE PENATE.

DEPARTMENT OF REVENUE! vs. MANUEL MORALES LOPEZ & another.?

Suffolk. January 6, 2017. - June 9, 2017.

Present: Gants, C.J., Lenk, Hines, Gaziano, Lowy, & Budd, JJ.

Alien. Probate Court, Jurisdiction. Jurisdiction, Probate
Court.

Petition for appointment of a guardian filed in the Suffolk

Division of the Probate and Family Court Department on September
14, 2015.

A motion for special findings of fact was heard by Virginia
M. Ward, J.

The Supreme Judicial Court on its own initiative
transferred the case from the Appeals Court.

Complaint to establish paternity filed in the Suffolk
Division of the Probate and Family Court Department on November
25, 2014.

A motion for special findings of fact was heard by Virginia
M. Ward, J.

1 on behalf of Norma Cecilia Mauricio Guzman.

2 E.G. (a pseudonym), interested party.
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The Supreme Judicial Court on its own initiative
transferred the case from the Appeals Court.

Valquiria C. Ribeiro for Marvin H. Penate.

Jennifer B. Luz (Joshua M. Daniels also present) for E.G.

Elizabeth Badger for Kids in Need of Defense & others,
amici curiae.

The following submitted briefs for amici curiae:

Benjamin C. Mizer, Principal Deputy Assistant Attorney
General, William C. Peachey, Erez Reuveni, & Joseph A. Darrow,
of the District of Columbia, for the United States.

Mary K. Ryan & Meghan S. Stubblebine for American
Immigration Lawyers Association, New England Chapter, & others.

HINES, J. 1In these appeals brought by E.G., an eight year
old undocumented immigrant from Guatemala, and Yosselin
Guadalupe Penate, a nineteen year old undocumented immigrant
from El Salvador, we consider for the second time® the
statutorily mandated role of the Probate and Family Court (and
the Juvenile Court) in a juvenile's application for special
immigrant juvenile status (SIJ) under 8 U.S.C. § 1101 (a) (27) (J)
(2012) . Congress established the SIJ status classification "to
create a pathwéy to citizenship for immigrant children," Recinos
v. Escobar, 473 Mass. 734, 737 (2016), who have been abused,
neglected, or abandoned by one or both parents. The issue

presented in these appeals is whether a judge may decline to

3 See Recinos v. Escobar, 473 Mass. 734, 739-743 (2016)
(recognizing Probate and Family Court Jjurisdiction to make
special findings under 8 U.S.C. § 1101[a]l[27][J] [2012], in
cases involving persons between eighteen and twenty-one years of
age) .




make special findings based on an assessment of the likely
merits of the movant's application for SIJ status or on the
movant's motivation for seeking SIJ status. The judge
implicitly determined that neither child would be entitled to
SIJ status based on her interpretation of the statute and
declined to make special findings. This was error.

We now clarify the role of the judge with respect to a
juvenile's motion for special findings necessary to apply for
SIJ status under 8 U.S.C. § 1101 (a) (27) (J). Because immigration
status is a matter solely within Federal jurisdiction, the
merits of a juvenile's application for SIJ status will be
determined in immigration proceedings in accordance with Federal
law. See Recinos, 473 Mass. at 738. Under the statute, the
judge's sole function is to make the special findings, and to do
so in a fashion that does not limit Federal authorities in
determining the merits of the juvenile's application for SIJ
status. Therefore, we conclude that on a motion for special
findings, the judge shall make such findings without regard to
the ultimate merits or purpose of the juvenile's application.

To avoid any unnecessary entanglement in interpreting whether

SIJ status requires a showing of neglect or abandonment by one

[ 1



or both parents, we also conclude that the judge shall make
special findings only as to the parent named in the motion.*

Background.5 1. Yosselin Penate. Yosselin® was born in

1997 in E1 Salvador to Marleny D. Penate-Velasquez. The father
abandoned Marleny before Yosselin was born, and is not listed on
her birth certificate. Yosselin has never had any contact with
her father and does not know his identity. Until her teenage
years, Yosselin lived in a small house with her mother,
grandfather, uncle, three brothers, and two cousins. Of the
adults living in the household, only Yosselin's uncle was
employed. Having his own children to provide for, the uncle's
income was rarely sufficient to cover food and clothing for

Yosselin and her siblings.

* We acknowledge the amicus brief submitted by the United

States in E.G.'s case in support of neither party; and the
amicus briefs submitted in each case in support of the
appellants by the American Immigration Lawyers Association, New
England Chapter; the Boston College Immigration Clinic; the
Catholic Charitable Bureau of the Archdiocese of Boston, Inc.;
the Central West Justice Center; the Children's Law Center of
Massachusetts; Community Legal Services and Counseling Center;
Greater Boston Legal Services; the Immigration Legal Assistance
Program of Ascentria Care Alliance; Justice Center of Southeast
Massachusetts; Kids in Need of Defense; Massachusetts Law Reform
Institute; MetroWest Legal Services; and the Political
Asylum/Immigration Representation Project.

> We recite the facts as drawn from the limited record
before us.

® Because Yosselin and her uncle Marvin share a last name,

and her mother's last name is similar, we refer to the family
members by their first names.

;7



Because her mother was unemployed, Yosselin did not have
access to medical treatment. At age fourteen, Yosselin took a
job to help with family expenses. While working, Yosselin
continued to attend school, but her job responsibilities
frequently prevented her from completing her homework. Although
she added to the family's income, Yosselin's living conditions
remained poor. In 2013, when Yosselin was fifteen years of age,
she began receiving death threats from a local gang. The gang
demanded that she either join the gang or be killed. Because
Marleny was unable to properly provide financial resources for
Yosselin or protect her from the gang, Marleny determined that
it would be best for the family if Yosselin left for the United
States to live with her uncle, Marlény's brother, Marvin H.
Penate, who lives in Massachusetts. In accordance with her
mother's wishes, Yosselin traveled to the United States and has
lived with Marvin in Revere since that time. Since her arrival
in the United States, Yosselin has had access to proper medical
care, is enrolled in school, and has adequate food and clothing.
Although Yosselin remains in contact with her mother in El
Salvador, she wishes to continue living with Marvin in the
United States.

In September, 2015, when Yosselin was seventeen years of
age, Marvin filed a petition in the Probate and Family Court

seeking guardianship of her, and she then filed a motion seeking



the requisite special findings for SIJ status. In her motion
for special findings, Yosselin asserted that she was dependent
on the Probate and Family Court, that reunification with her
mother was not viable due to neglect, and that return to El
Salvador was not in her best interests.’ Following a short
hearing, the Probate and Family Court judge issued a written
decision, dismissing the guardianship petition and declining to
make special findings as to the first and third prongs. With
respect to the second prong, the judge stated, "The sole problem
here is that [Yosselin] must find a legal way to re-enter this
country if in fact she is deported. This [c]lourt does not find
that 'reunification with one or both of the immigrant's parents
is not viable due to abuse, neglect, abandonment, or similar
basis found under State law' 8 U.S.C. § 1101(a) (27)(J)." Marvin
appealed from this decision, and we transferred the case to this
court on our own motion.

2. E.G. E.G. was born in Guatemala in 2008 to Norma
Cecilia Mauricio Guzman. After finding out that Guzman was
pregnant, E.G.'s father, Manual Morales Lopez, abandoned Guzman,
and he moved to the United States before E.G. was born.
Following his move to the United States, Lopez made no effort to

contact or take care of E.G. and offered Guzman negligible

" Yosselin filed a second motion for special findings in
December, 2016, asserting neglect and abandonment by her father.
That motion is pending in the Probate and Family Court.

2



financial support. After E.G.'s birth, Lopez stopped providing
financial support altogether. Because Lopez ignored Guzman's
efforts to inform him of E.G.'s birth and had no relationship
with E.G., Guzman did not list Lopez on E.G.'s birth
certificate.

During the early years of E.G.'s life, she and her half-
brother were raised by their mother in Guatemala. As a single
mother, Guzman was unable to earn enough money to support her
two children. She left for the United States without her
children when E.G. was three years old and her half-brother was
ten years old. Once in the United States, Guzman remained in
contact with her children and attempted unsuccessfully to secure
reliable care from members of E.G.'s extended family and a woman
whom Guzman paid for child care services. Neither proved
reliable. Consequently, E.G. was looked after by her half-
brother or, when he was at school, left completely alone.
Although initially E.G. attended kindergarten in Guatemala,
after three months she had to stop going because the walk to
school was far and too dangerous for E.G. to walk alone. On one
occasion, E.G. suffered a head injury and was hospitalized after
falling into a large hole. On another occasion, she was
attacked by a stray dog when she was out on the street alone.

In 2014, with no possibility of a safe or secure life in

Guatemala, E.G. and her brother left Guatemala for the United

N

A



States. The two children were captured while attempting to
cross into the United States from Mexico. Following their
capture in Texas, the Office of Refugee Resettlement contacted
Guzman, who by then lived in Massachusetts, and released the
children to her custody. Since that time, both children have
lived with their mother and other members of their family in
Massachusetts. Unlike in Guatemala, in the United States, E.G.
lives with responsible adults who care for her, and she attends
school.

After moving to the United States, Lopez made no effort to
contact E.G. E.G. met Lopez for the first time when he appeared
for a court-ordered paternity test, which the Department of
Revenue had sought on E.G.'s behalf. Since that time, Lopez has
not been in contact with E.G. and has provided little meaningful
financial support. Although Lopez is aware that E.G. now lives
in Massachusetts, the State where he also resides, he has
expressed no interest in establishing a relationship with her.

Appearing as an interested party to the paternity suit,
E.G. filed a motion for special findings pursuant to 8 U.S.C.

S 1101(a)(27)(J),8 as well as an affidavit from her mother. In

® The State court must find (1) that the minor is "dependent
on a juvenile court"; (2) that his or her "reunification with
[one] or both . . . parents is not viable due to abuse, neglect,
abandonment, or a similar basis found under State law"; and (3)
that "it would not be in [his or her] best interest to be

A4



her motion, E.G. stated her intent to petition for SIJ status
and argued that she was dependent on the Probate and Family
Court, that reunification with her father was not viable due to
neglect and abandonment, and that it was not in her best
interest to return to Guatemala. During the hearing on the
paternity issue, the Probate and Family Court judge denied
E.G.'s motion for special findings. While the judge did not
explicitly articulate a reason for denying E.G.'s motion, she
noted, "[E.G.] is in the custody of her mother, so I'm not doing
special findings." E.G. appealed from this decision, and we
transferred the case to this court on our own motion.

Discussion. 1. Statutory overview. We begin by providing

an overview of the SIJ status provision. In 1990, Congress
created the SIJ provisions of the Immigration and Nationality
Act to enable immigrant children who have been subject to abuse,
neglect, or abandonment by one or both of their parents to
remain in the United States and apply for lawful permanent
residence. Recinos, 473 Mass. at 734, 737, citing 8 U.S.C.

§ 1101 (a) (27) (J) and 8 C.F.R. § 204.11 (2016). Applying for SIJ
status entails a multistep process involving both State courts

and Federal agencies. 8 U.S.C. § 1101(a) (27) (J). To apply to

returned" to his or her home country. 8 U.S.C.
§ 1101 (a) (27) (J) .
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the United States Citizenship and Immigration Services (Uscis)’®
for SIJ status, the "immigrant child"'® must first obtain the
following special findings from a "juvenile court": (1) the
child is dependent on a juvenile court or,‘under the custody of
an agency or department of a State, or an individual or entity
appointed by the court or State; (2) reunification with one or
both parents is not viable due to abuse, neglect, or
abandonment; and (3) returning the child to his or her country
of origin would not be in the child's best interest. 8 U.S.C.
§ 1101 (a) (27) (J) .

After obtaining special findings, the immigrant child must
file a petition, including the special findings, with USCIS. 8
C.F.R. § 204.11. Once submitted, USCIS conducts a plenary

review of the petition. Id. See USCIS Policy Manual, vol. 6,

° The United States Citizenship and Immigration Services
(USCIS) bears responsibility for lawful immigration to the
United States. See Recinos, 473 Mass. at 735 n.2.

1 For purposes of special immigrant juvenile (SIJ) status,
"child" is defined as a person under twenty-one years of age who
is unmarried. 8 U.S.C. § 1101(b) (1).

' For the purposes of 8 U.S.C. § 1101 (a) (27)(J), a
"[J]luvenile court" is defined broadly as "a court located in the
United States having jurisdiction under State law to make
judicial determinations about the custody and care of
juveniles." 8 C.F.R. § 204.11(a). In Massachusetts,
determinations regarding the care and custody of juveniles fall
within the jurisdiction of both the Juvenile Court and the
Probate and Family Court, and thus both courts may make the
requisite special findings under § 1101 (a) (27) (J). Recinos, 473
Mass. at 738.
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pt. J(4) (2016). As the United States notes in its amicus
brief, during this review, USCIS generally defers to the
juvenile court's determinations, and does not reweigh the
evidence insofar as it relates to matters of State law. See
USCIS Policy Manual, vol. 6, pt. J(3). Ultimately, USCIS, on
behalf of the Secretary of Homeland Security, makes the final
determination whether to grant SIJ status. See 8 U.S.C.

§ 1101 (a) (27) (J) (1ii); USCIS Policy Manual, vol. 6, pt.

J(4) (E) (1) (noting that Department of Homeland Security
delegates authority to consent to grant of SIJ classification to
USCIS) .

2. The role of the Probate and Family Court. Although

"[t]lhe process for obtaining SIJ status is 'a unique hybrid
procedure that directs the collaboration of [S]tate and
[Flederal systems," Recinos, 473 Mass. at 738, quoting H.S.P. v.
J.K., 223 N.J. 196, 209 (2015), a person's immigration status
remains a matter governed solely by Federal law. Thus, whether
a child qualifies for SIJ status and whether to grant or deny an
immigrant child's application for SIJ status is beyond the
jurisdiction of the Probate and Family Court. The State court's
role is solely to make the special findings of fact necessary to
the USCIS's legal determination of the immigrant child's

entitlement to SIJ status. 8 U.S.C. § 1101 (a) (27) (J) (iid) .

Congress delegated this task to State courts because it
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recognized "the distinct expertise State courts possess in the
area of child welfare and abuse," which makes them best equipped
to shoulder "the responsibility to perform a best interest
analysis and to make factual determinations about child welfare

for purposes of SIJ eligibility." Recinos, supra.

Because this fact-finding role is integral to the SIJ
process, the Probate and Family Court judge may not decline to
make special findings if requested by an immigrant child under
§ 1101 (a) (27) (J). Acting within the limits of this fact-finding
role, the judge must make the special findings even if he or she
suspects that the immigrant child seeks SIJ status for a reason
other than relief from neglect, abuse, or abandonment. The
immigrant child's motivation for seeking the special findings,
if relevant to the child's entitlement to SIJ status, ultimately
will be considered by USCIS in its review of the application.
The immigrant child's motivation is irrelevant to the judge's
special findings.

The judge's obligation to make the special findings also
applies regardless of whether the child presents sufficient
evidence to support a favorable finding under each of the

criteria set forth in § 1101 (a) (27) (J). See Howlett v. Rose,

496 U.S. 356, 373 (1990), quoting Mondou v. New York, New Haven,

& Hartford R.R., 223 U.S. 1, 57-58 (1912) ("'The existence of

the jurisdiction creat[ed] an implication of duty to exercise
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it,' . . . which could not be overcome by disagreement with the
policy of the [Flederal Act"). To conclude otherwise would
upset the balance struck between the State and Federal roles in
the SIJ status determination, and intrude in the area of
immigration that lies exclusively within the purview of the
Federal government. See Recinos, 473 Mass. at 738.

As further guidance for the judge to whom a motion for
special findings has been presented, we direct that the findings
be limited to the parent with whom the child claims
reunification is not viable due to abuse, neglect, or
abandonment. Thus, where an immigrant child asserts in her or
his motion for special findings that reunification is not viable
with only one parent, the Probate and Family Court shall limit
its findings to that parent. In the event that the child
asserts that reunification is not viable with both parents, the
court shall make findings as to both parents. In our view, no
more and no less is required of the Probate and Family Court to
meet its statutorily mandated role.

We recognize the disparate approaches among State courts to
this prong of the special findings required under the statute.
Some State courts have interpreted the statute to mean that the
immigrant child must establish that reunification is not viable
as to both parents, while others have proceeded on the

assumption that reunification is not viable if only one parent

;.‘1‘
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has been shown to have abused, neglected, or abandoned the

immigrant child. See, e.g., In re Israel 0., 233 Cal. App. 4th

279, 288-289 (2015); In re Estate of Nina L., 2015 IL App (1lst)

152223, N 27; In re Interest of Erick M., 284 Neb. 340, 345-346

(2012); Matter of Marcelina M.-G. v. Israel S., 112 A.D.3d 100,

110-111 (N.Y. 2013). We doubt the wisdom in joining the debate
among State courts over whether the immigrant child must
demonstrate that reunification is not viable with only one or
with both parents. We have considered and are persuaded by the
reasoning in the United States's amicus brief and by the Supreme
Court of New Jersey in H.S.P., 223 N.J. at 213, that
interpretation of the "[one] or both" statutory language 1is not
necessary. The State court's duty to make special findings 1is

not dependent on the resolution of the ambiguous language, and

thus we decline to endeavor to do so. See id. (declining to
construe "[one] or both" language as used in § 1101[a][27][J]
because "[s]uch a task is exclusively the province of the

[Flederal government").

3. Special findings for Yosselin. 1In the Probate and

Family Court judge's written judgment of dismissal on the
petition for appointment of guardianship, the judge addressed
Yosselin's motion for special findings, but only as to the
viability of the parental reunification prong. After concluding

that Yosselin's mother did not intend to abandon her, the judge
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posited that the sole reason for the guardianship petition was
to allow Yosselin to request special findings and ultimately
"take advantage of the [SIJ] [s]tatus program." The judge went
on to note,

"While it appears from her affidavit that she may have good

reasons for leaving El1 Salvador, as an emancipated eighteen

year old adult, Yosselin may now choose herself where she
wishes to live. She is in a voluntary living arrangement
with her uncle. The sole problem here is that she must
find a legal way to re-enter this country if in fact she is
deported. This [c]lourt does not find that 'reunification
with one or both of the immigrant's parents is not viable
due to abuse, neglect, abandonment, or similar basis found
under State law.'"

Here again, the judge's special findings determination
crossed into territory reserved to the Federal authorities.
Instead of determining whether Yosselin's mother abandoned or
neglected her under Massachusetts law, the judge focused on the
alleged motive behind the petition for guardianship and the
motion for special findings. This was error, as was the judge's
failure to make findings as to the dependence on the Probate and
Family Court and best interests prongs of the special findings

as required by § 1101 (a) (27) (J) (1)-(ii). The Probate and Family

Court judge must make factual findings as to all three prongs of

the special findings analysis, under all circumstances.
Therefore, we reverse and remand Yosselin's case to the Probate

and Family Court for further fact finding consistent with this

opinion.

74
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Moreover, although Yosselin asserted in her motion for
special findings that reunification is not viable due to abuse
and neglect by her mother, the record establishes that Yosselin
also filed a motion for special findings as to her father.
Yosselin is entitled to special findings on this motion as well,
regardless of whether reunification with the mother is viable.
To ensure that Yosselin, who is approaching her twenty-first
birthday, may timely exercise her right to seek SIJ status, the
Probate and Family Court shall conduct a hearing forthwith on
both motions for special findings. While we express no view as
to the substance of the special findings as to the mother, we
note the judge's acknowledgement that Yosselin has never known
her father and that, in fact, he is "unknown." 1In these
circumstances, a finding that reunification with the father is
not viable due to neglect or abandonment is difficult to avoid.

4. Special findings for E.G. In E.G.'s case, the Probate

and Family Court judge failed to make any factual findings with
respect to E.G.'s motion for special findings. Based on the
record, the judge's reason for declining to make the special
findings was due, at least in part, to the fact that E.G. is in
her mother's custody. As we have said here, such a rationale
for declining to make special findings is inconsistent with the
role of the Probate and Family Court under § 1101 (a) (27) (J).

Therefore, we reverse and remand E.G.'s case to the Probate and

;}/
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Family Court for further fact finding consistent with this
opinion.

Because the Probate and Family Court judge declined to make
special findings based on her review of documentary evidence, we
"stand([] in the same position as did the [motion] judge" with
respect to evaluating the written evidence and reaching a
conclusion as to the special findings determination. See

Commonwealth v. Novo, 442 Mass. 262, 266 (2004), quoting Berry

v. Kyes, 304 Mass. 56, 57 (1939). Accordingly, we direct the
Probate and Family Court judge to make the following findings:
(1) E.G. is dependent on the Probate and Family Court; (2)
E.G.'s reunification with her father is not viable due to abuse,
neglect, or abandonment; and (3) it is not in E.G.'s best
interest to return to Guatemala.

Based on the record before us, it is clear that E.G.'s
father, the parent on whom the allegation of neglect and
abandonment is predicated, has at the very least neglected, if
not also abandoned the child. The Massachusetts Code of
Regulations defines "[n]eglect" as

"failure by a caretaker, either deliberately or through

negligence or inability, to take those actions necessary to

provide a child with minimally adequate food, clothing,
shelter, medical care, supervision, emotional stability and
growth, or other essential care; provided, however, that
such inability is not due solely to inadequate economic

resources or solely to the existence of a handicapping
condition" (emphasis in original).
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110 Code Mass. Regs. § 2.00 (2008). Since E.G.'s birth, Lopez
has made no attempt to establish a parental relationship with
E.G. or materially support her in a meaningful way. Prior to
appearing for a court-ordered paternity test, Lopez made no
effort to even meet E.G., despite her presence in Massachusetts.

Because it is clear from the record that Lopez has, at the
very least, neglected E.G., she is, as a matter of law,
"dependent on the Probate and Family Court for the opportunity
to obtain relief." Recinos, 473 Mass. at 743. With respect to
the second inquiry -- whether E.G.'s reunification with " [one]
or both" of her parents is not viable due to abuse, neglect, or
abandonment -- we reiterate thatlthe court's findings will be
limited to E.G.'s father. Thus, the fact that E.G. lives in the
United States with her mother has no bearing on the judge's duty
to make the special findings, or the substance of the finding.
Accordingly, E.G. meets the criteria for the second prong of the
special findings analysis.

Last, the record clearly establishes that E.G.'s interests
are not best served by returning to Guatemala, the country of
origin. If returned to Guatemala, E.G. would, once again, live
with little if any adult supervision. In fact, her
circumstances if forced to return to Guatemala would be even

more dire considering that her adolescent brother, who looked

\ra
-
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after her when the two were living in Guatemala, also lives in
the United States.

5. Guardianship. Marvin also urges this court to find

error in the Probate and Family Court judge's dismissal on the
petition for appointment of a guardian. Because the outcome of
the guardianship petition has no bearing on the outcome of this
case, we decline to reach the issue.?!? First, any guardianship
would have terminated on Yosselin's eighteenth birthday.

Second, under Recinos, 473 Mass. at 743, if Yosselin can
establish that reunification with her mother or father is not
viable due to abuse, neglect, or abandonment, she as a matter of
law is dependent on the Probate and Family Court for the
opportunity to obtain SIJ status relief.

Conclusion. For the foregoing reasons, we reverse the
judgments of the Probate and Family Court as to E.G.'s and
Yosselin's motions for special findings, and remand the matters
for proceedings consistent with this opinion.

So ordered.

12 We also decline to issue a stay sua sponte, as amici

urge, for two reasons. First, although Marvin moved for a stay
below, he has not moved for a reconsideration of the denial of
the motion, nor has he raised the issue in his brief on appeal.
Second, amici's arguments fail to justify a stay sua sponte.

Z
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TITLE 8 - ALIENS AND NATIONALITY
CHAPTER 12 - IMMIGRATION AND NATIONALITY
SUBCHAPTER I - GENERAL PROVI3IONS

: § 1101. D=2finitions

) (2) Asused inthis chapter—

‘ ([) Thz tecm “admiaistrator” means the otficiul designatzd by th= Secretary of Statz pursuant to

' sectioa 1104 (b) ol this ttlz

' (2) The term “advocaies” includes, bul 15 not limited (0, advises, recommends, turthers by overt

) act, and admits belief in.

) (J) The term “alien” means any person not a citizan or national ot the United S tates.

) (4) The term “application for admission" has refersnce to the application for admussion into the
United States and not tu the application for the 1ssuance of an immigrant or nonimmigrant visa,

' (3) The term “Attomey General'™ means the Attomey General of the Unitad States.

' (6) The term “border crossing identification card” means a document of identity bearing that

J dzsignarion issued to an alien who is lawfully admitted for permanent residence, or to an alizn who

\ 15 a resident in foreign contiguous territory, by a consular officer or an tmmigration ofticer for the

; purpose of crossing over the borders betwezn the United States and foreign contiguous territory

' In accordance with such conditions for its issuance and use as may be prescribed by regulations.

' Such rzgulations shall provide that

) (A) each such document include a biometric identitier (such as the finge rprint or handprint

| of the alien) that 1s machine readablz and

(B) an alien preseating a border crossing ideatfication card is nol permitted to cross over
the border into the United States unless the biometric identifier contained on the card matches
the appropriate biomelric characteristic ot the alien.

| (1) The tzem “clerk of court” means a clerk of a naturalization court

\ . (8) The termms “Commissioner” and “Deputy Commissioner” mean the Commussioner of
Imigration and Naturalization and a Deputy Commissioner of Immigration and Naturalization,
respectively
(9) The tenn “consular ofticer” means any consular, diplomatic, or other officer or employee of
the United States designaied under regulations prescribed under authority contatned in this chapter,
} lor the purpose of issuing nnmigrant or nonimmigkant visas or, when used in subchapter (I, for
(be purposz of adjudicating nationality.
(10) The erm “crewman” means a person serving in any capacity on board a vessel or aircraft
(Hh The term “diplomatic visa™ means a noninunigrant visa bearing that title and 1ssued 10 a
anIAL g ant in accordance with such regulations as the Seeretary of State may presenibe
(1L The temu “doctrine” includes, but is not imited o, pol.cies, practices purpOszs, ains, ur
piocadures

! J)(ﬂ\) The terms “admission” and “adnitizd “imean, with respect 1o an alizn, the faw (u! entry ol

thz alizn into the United States after inspecuion and authorzation by an inumigration olftizer
(BY An alien who 15 paroled under szction 1132 (d)3: of thes ntlz or peamitted W land
tenporarntly as an atien crewman shall not be cons:der=d 12 have bezn admitiad

(Cr Aralizn lawfully admited for pzrmanent residznie 1 th: United States shall no be

raguc o
rEgane
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garded 3y sezking an adinissicn inte the Unise Sias 1o purpusas gt ke W graiun Liws
intess tha 1, —
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(i) has abandoned or relinguished that starus,

(i) has been absznt from the Unied Siates (or a contiuous penod in excess ol (30 days

N
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szction of this chaptar, or any other Act, or under any law amendatory of, supplementary
t0, or 1n substitution for, any of such s2ctions or Aces
(20) The izem “lawtuliy admuttzd for permanznt r2sidzacz” meuas the staius of having
5220 lawtu |y accorded the privilzg2 of r2siding pemanzntiy 1 @z Unitzd Seaizs 35 an
immigraat «n aecordance with the imm: gration iaws, 5uch status a0t having chungzd
(21) The tzrm “navonal™ means a person 0wing perminzni allegiance to a statz
(22) The tecm “national of the United States™ means
(A) acitizzn ot the United States, or
(B) a person who, though not a citizen of the United States, owes permanent allegiance to
the Untted States.
(23) The lerm “naturalization” means the confzrring of nationality of a state upon a
parsan afler birth, by any means whatsoevar.

(24) Repealed Pub L. 102-232, utiele L[, § 305(m)(1), Dec. 12, 1991, 103 Stat. 1730.
(23) The term “noncombatant service” shall not include service in which the individual
1s not subject to military discipline, court martial, or does not wear the uniform of any
branch of the armed forces.
(26) The term “nonimmigrant visa” mzans a visa properly issuzdtoan ahienasan eligible
nonimmigrant by a competent officer as provided in this chapter
(27) The term “special immigrant” means—
(A) annumigrant, law tully admitted tor permanent residence, who 15 retuming from
a temporary visil abroad;
(B) an immigrant who was a citizen of the Un.ted States and may, under section
1433 (a) or 1438 of this title, apply tor reacquisition ot citizenship;
(C) an unmigrant, and the immigrant's spouse and children 1t accompanying or
fullowing to juin the immiyrant, who-—
(i) for at least 2 years immediately preceding the ume of application for adimission, has been a
member ot a religious denominalion having a buna fide nonprofit, religious organization in the
United States,
(i) seeks to enter the United States—
(1) solely for the purpose of carrying on the vocation of a minister of that religious
denomination, \
(11) beforz September 30, 2012, in order to work for the organization al the request of the
organization in a professional capacity 1 a religious vocanon or occupalion, of
(L11) betore September 30, 2012, in order 10 work tor the organization (or tor a bona tide
organization which (s attiliated with the rehigious dznomination and 15 exempt from taxation
as an organization described in section 301 {c)(3) ot utle 28) at the rzquest ol the organization
in a rzhigious vocanon or occupation, and
(iii) has bzen carrying on such vocation, protesstonal work, ot oiher work continuously forat feast
the 2-year period described in clause (1),
(D) aatnumigrant whois anemployze, or an honorably retired former employez, of the United
Staies Govemmaat abroad, or of th: Amzrican lasutie 1a Taiwan, ard who has performed
faithful s2rvice for a oial of fitizen yzars, orindre, and his azcompanying spouse and clildren
Provided, That the principal officer of a Forzign Service establishman: (or, i the case of the
American lnsitatz in Taiwan, the Director therzol), inhis discretnn, shatl have rzcommendad
the granting of special immigrant status o such alizn in exceptional cwrcumstances and the '
Secretary of Statz approvzs such recominendadion and finds that i 15 +n the national interast
o grant such status,
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(E) animmigrant and his accompany g spouse and chiidren, who is orhas bezn an 2moloyz2
df th2 Parama Canal Company 97 Canal Zonz Goszromzat b2iors thz dais on which s
Panama Canal Trzaty of 1377 (a5 d2scabed i s2cnnn 3502 (i) ofntdz 2252025 1000 fore e
{October [ 1379} who wis rzsident in the Canai Zonz on the 2ff2ciive datz 97 the 2¢chang:
of 1astramznis of rauticatwn of such Trzaty {April 1, 1979}, and who has pzrivrmad fathful

service as such an employze for one yzur or more,

(F) animmigrant, and his accompanying spouse and childr2n, who is 3 Panamanian national

and
(i) who, betorz the date on which such Panama Canal Trzaty of 1977 enters into
force [October 1, 1979], has beea honorably retired from United States Government
employment in the Canal Zone with a total of |5 years or more of faith ful service, or

(i) who. on the date on which such Treaty enters inta torce, has been employed by the
United States Govemnment in the Canal Zone with a total of |5 years or more of faithful
service and who subsequently is honorably retired from such employment or continues
to be employzd by the United States Government in an acea of the former Canal Zone;
(G) an immigrant, and his accompanying spouse and children, who was an employze of the
Panama Canal Company or Canal Zone Government on the effective datz of the exchange
of tnstruments of ratitication of such Panama Cana! Trzaty of 1977 (April [, 1979], who has
pecformed faithful service for five years or more as such an employee, and whose personal
safety, or the personal safzty of whose spouse or children. as a dicect result of such Treaty, is
reasonably placed in danger because of the special nature ot any of that employment,
(H) animmigrant, and his accompanying spouse and children, who—
(i) has graduated from a medical school or has qualified to practice medicine in a foreign sate,
(i) was tully and pennanently licensed to practice medicine in a State on January 9, 1973, and
was practicing medicine in a State on that date
(iii) entered the Unitzd States as a nonimmigrant under subsection (a)(15)(H) or (@) 15)(J)ofthis
section before January 10, 1973, and
(iv) has been continuously present in the United States in the practice or ;tudy of medicine since
the dute ot such entry,

(i) a(rl immigrant who 15 the unmarried son or daughtar ol an otticer or 2mployee, or of 4 former
ofticer or employee, ot an intemational organization described in paragraph (135)(G)(i), and who
(1) while maintaining the status ot a nonimmigrant under paragraph (13)(G)iv) or
paragraph (13)(N), has resided and been physically present in the United States for
eriods totahing at least one-half ol the seven years betore the date of application tor
A visa or foradjustment of status 10 a status under this subparagraph and for a period
or periuds aggregauny at least seven y2ars betwzen the agzs ol five and 21 yeurs, and
(1) apptizs for a visa or adjustmient of status under this subparagraph no laize than
his taenty -0itth brcthday or six months afier Octoder 24, 1988, whichever s lasar
(i) an wmimigrant who 15 the surviving spouse ot a deceased officer or employze of such an
itemational organization, and who
(1) while mainiaining (he siatas of a noimmugrant under paragraph (134 Gi(iv or
parazgrapli i 13)(N), has resided and been physicaly present in tha Uinied Sianss (or
periods tutating atleast one-hali ol the szv2n y2ar; betore the dacz of applicaton for
4 V152 or tor adjustient of stacus 10 3 staius under ithis suboaragraph and for a period
or periods aggreganng at l2ast i3 yzars belore the datz of the d=ath of such ofticer
oremployze, and >
(1) hles s pzenion forstatas under this subparag aph nu tater than sic moni; after
the daiz of suzh death or stx months after Octaber 24, 1988, whichevar 15 later,
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(it)) an imumigraet who 15 1 ratired ofSo2r or zmployez of such an iatzmatonal orgamizazon, and
~ho

(h) whi:munmimng ae sais of a NOMIMITI Zoant under puaradrap= it 3)0G oo, has
rzsided and hezn ohysically present in the Lnicad Stares for ozriuds toraling 3 fzast
nnz-nallolthe 52020 y2ars betyrz tha daie ol application for a visu or for adjusimen:
ol 5tatus to a status under this subparagraph and tor a period or nzriods a33regating
at l2ast 15 yzars before the dacz of the otficer or empluyze’s reurzment from any
such inizmanional organization, and
(LU ftilzs a pettion for status under this subparagraph no later than six months atier

the date of such retirement or six months after October 25,1994, whicheveris later; or

(iv) an immigrant who 15 the spouse ot a retired officer or employee accorded the status of special
immigrant under clause (1), accompanying or following to join such retired ofticer or employee

) as a member of his immediate family;

) (J) an immigrant who is present in the United States—

X (i) who has been declared dependent on a juvenile court located in the United States or whom

J such a court has legally committed to, or placed under the custody of, an agency or depatment

) of a State, or an individual or entity appointed by a State or juvenile court located in the Unitad

\ States, and whosz ceunification with | oc both of the immigrant's parents is not viable due to abuse,

\ neglect, abandonment, or a similar basis found under State law:

: (i) for whom it has been determined in adminisirative or judicial proceedings that 1t would not be

J tn the alien’s best interest to be retumed (o the alien’s or parent’s previous country of nationality

\ or country ol last habitual residence: and

b (iii) 10 whose case the Szeretary of Homeland Security consenis 1 the grant ol special imnugrant

; juvenile status, excep! that—

' (D) no juvenile court has jurisdiction to dzteanine the custody status or placemant ot an alien

J i the custody of the Secretary of Health and Human Services unless the Szcretary of Health

\ and Human Services specifically consents to such jurisdiction; and

\ (1) no natural parent or prior adoptive parzat ot any alien provided special immigrant status

\ Lln_d;r this subpuragraph shqll thereafter, by virtue of such parentage, be accorded any night,
privilege, or status under this chapter;

> -

(K) an immigrant who has served honorably on active duty 1n the Anned Forces of the
United Sttes after October 13, 1973, and afier onzinal lawtul enlistmeant outsile the

. United States (undec a treaty or agreeinent in effect on October 1. 1991) for a period or
periods agyregating—

3 (i) 12 yearsand who, it separated trom such service, was never separated except under honwrable
} conditions, or

) (i) 6 yeurs, i the cas2 ol an innigraig who 5 ¢n actine daty 2t e L ot see\ing special
. Immigrant stalus unler this subparagraph and who has reenlisted tonzur 2 total achive duty service

obhigation ol at least 12 years,
and the spouse or child of ary such nnimigrant il accompanying or foillowing to join the immigeai, bur
‘ only if the exzcutive department under which the mmigrant sanes or szrvad recainmends the grantng af
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(e) cardio-vascular accident

(f) any fracture

g) extensive bums

(h) severe cuts

(i) other similar severe injury

(j) other sudden signs of serious physical illness

(k) any condition where delay in treatment will endanger the life, limb or mental well being of the patient. See,
M.G.L.c. 112, § 12F.

Possibility that a disease may deteriorate to an irreversible condition at an uncertain but relatively distant date is not an
emergency. See, 104 CMR 2.11(3) and In the Matter of Guardianship of Richard Roe, 111, 421 N.E.2d 40, 55; 383
Mass. 415 (1981).

In determining whether a medical emergency exists the relevant time period to be examined begins when the claimed
emergency arises, and ends when the individual who seeks to act in the emergency could, with reasonable diligence,
obtain parental consent or judicial review, as applicable. See, Roe at 55.

Mental Health Facility means a public or private facility for the in-patient care or treatment or diagnosis or evaluation
of mentally ill or menially retarded persons, except for the Bridgewater State Hospital. See M.G.L. c. 123, § L.
Community residential care facilities for children (as defined at 110 CMR 7.120) are not mental health facilities for
purposes of 110 CMR.

Neglect means failure by a caretaker, either deliberately or through negligence or inability, to take those actions
necessary to provide a child with minimally adequate food, clothing, shelter, medical care, supervision, emotional
stability and growth, or other essential care; provided, however, that such inability is not due solely to inadequate
economic resources or solely to the existence of a handicapping condition. This definition is not dependent upon
location {i.e., neglect can occur while the child is in an out-of-home or in-home setting.)

No Code order means a medical order regarding a terminally ill patient directing a hospital and its staff not to use
heroic medical efforts in the event of cardiac or respiratory failure. Heroic medical efforts include invasive and
traumatic life-saving techniques such as intracardial medication, intracardial massage and electric shock treatment. No
code orders include "do not resuscitate" orders or orders stated in different language attempting to accomplish
substantially the same result as a "no code" order. See, Custody of a Minor, 385 Mass. 697, 434 N.E.2d 601 (1982).

Non-mandated Reporters are all persons who are not mandated reporters.

Open Referral means that a client may be referred to a provider in any fashion (including client self-referral) and that
the provider may thereafter be reimbursed by the Department for delivering the service(s), regardless of how the client
was referred to the provider. Compare, "Closed Referral".

Outreach means those Department activities conducted in the community to make the community aware of the
philosophy of the Department, the variety of social services offered by the Department, the ways to obtain Department
services, and the Department's desire to work in conjunction with other community resources and agencies to meet
clients' needs. Outreach activity provides a way for the Department to' identify existing resources, duplications and gaps
in services, and unmet service needs in the community.

Partner means a non-Department entity that is providing cash contributions to a provider, which, when joined with
Department funds, result in funding the total cost of one or more services which are provided by a provider.

Preadoptive Parent means a person approved by the Department to be an adoptive parent in accordance with 110 CMR
7.200 et seq.

Pre-adoptive Parent Applicant means a person who has applied to be an adoptive parent and meets the eligibility
criteria established by 110 CMR 7.100 aad 7.200.

Pre-adoptive Placement means the provision of substitute care by pre-adoptive parents, pending their adoption of the
child placed in substitute care with them.
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NOTICE: Summary decisions issued by the Appeals Court pursuant to its rule 1:28, as
amended by 73 Mass. App. Ct. 1001 (2009), are primarily directed to the parties and,
therefore, may not fully address the facts of the case or the panel's decisional
rationale. Moreover, such decisions are not circulated to the entire court and,
therefore, represent only the views of the panel that decided the case. A summary
decision pursuant to rule 1:28 issued after February 25, 2008, may be cited for its
persuasive value but, because of the limitations noted above, not as binding precedent.
See Chace v. Curran, 71 Mass. App. Ct. 258, 260 n.4 (2008).

COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
16-pP-1102
ESWIN E. HERNANDEZ-LEMUS
vS.

MARTIA E. ARIAS-DIAZ.

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28

On October 6, 2015, Eswin E. Hernandez-Lemus (father) filed
a petition in the Probate and Family Court to be granted custody
of his son, Edwin E. Hernandez-Arias (Edwin). The father also
filed a "Motion for Special Findings of Fact and Rulings of
Law," requesting that the probate judge enter certain special
findings as are necessary to establish Edwin's eligibility to
apply to the United States Citizenship and Immigration Services
for special immigrant juvenile (SIJ) status under the
Immigration and Nationality Act, 8 U.S.C. § 1101 (a) (27) (J)

(2012) .1 The probate judge granted the father's motion for sole

I In order for an alien juvenile to be eligible to seek SIJ
status, the following must be satisfied: (1) that the juvenile
is dependent on a "juvenile court," or under the custody of an
agency or department of a State, or an individual or entity
appointed by the court or State; (2) that reunification with one
or both of the juvenile's parents "is not viable due to abuse,
neglect, abandonment, or a similar basis found under State law";



legal and physical custody of Edwin but declined to enter the
requested special findings. This timely appeal followed. After
review of the record before us, we conclude that the probate
judge's findings and disposition are supported by that record.
We thus affirm.

Judgment affirmed.

By the Court (Trainor,
Meade & Wolohojian, JJ.2),

oo F = o

Clerk

Entered: January 2, 2018.

and (3) that it would not be in the juvenile's best interest to
return to his or her country of nationality. 8 U.S.C.

§ 1101 (a) (27) (J) (1)—-(ii). See Guardianship of Penate, 477 Mass.
268, 273-274 (2017). "It is not the [State] court's role to
engage in an immigration analysis or decision." Recinos v.
Escobar, 473 Mass. 734, 738 (2016). A judge's entry of special
findings is not a final determination on whether the juvenile
meets the SIJ status requirements, rather, such special findings
are the first step in the SIJ status process. Ibid.

2 The panelists are listed in order of seniority.
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